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The Charter of Employment Rights developed by the Australian Institute of Employment
Rights (AIER) is an Australian contribution to a seemingly ever-expanding number of

corporate, national and international voluntary codes concerning labour rights.

The purpose of this paper is: to overview the international situation; to examine how the
Charter might be used be practically employers operating in Australia; and to briefly

consider the likely utility of the Charter from an employee and trade union perspective.
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WHY RIGHTS ARE IMPORTANT.

“If low-wage workers do not always behave in an economically rational way, that is, as free
agents within a capitalist democracy, it is because they dwell in a place that is neither free
nor in any way democratic. ... [L]arge numbers of citizens spend half their waking hours in
what amounts, in plain terms, to a dictatorship.” Barbara Ehrenreich, Nickel & Dimed"

"We run an absolute dictatorship and that’s what’s going to drive this transformation and
deliver results... If you can’t get the people to go there and you try once and you try twice...
then you just shoot ‘em and get them out of the way..." Telstra Ltd. COO?

There is more than a little irony in the fact that citizens as employees are sometimes willing to
tolerate treatment from corporations that they would never accept as consumers: the customer
may be the new king, but the employee often lives in “the upstairs downstairs world of old

Europe.”

An effective antidote to dictatorship, in employment as in civil society, is respect for rights.
This explains why the concept of rights in employment has such intuitive appeal. The
reciprocal character of the wages / work bargain (recognised in Article 1 of the Charter) and
its importance in the lives of individuals, supports a social compact style approach to the

employment sphere: workplace “justice as fairness”.*

The continuing development of a variety of national and international employment rights
codes (the basic principles therein being broadly similar regardless of the source) underlines
the importance and the validity of a project like the Charter. With the Australian domestic
debate on industrial relations increasingly mired in arcane legal technicality, it is both

refreshing and rewarding to refect on, and seek agreement about, fundamental values.

CODES, COMPACTS & CHARTERS.

There is now what one recent author calls a “scrum of standards” linking the behaviour of
business to social concerns like labour rights, and against which corporations can be assessed

and certified.” The basic sources of standards are:
International soft law initiatives (from the UN and agencies like the ILO and OECD);

Corporate policies relating to Corporate Social Responsibility (CSR) and/or to meet

Socially Responsible Investing (SRI) guidelines;

Sector or industry codes (like the Equator Principles® for project finance or Social

Accountability International’ for retail supply chains); and

Agreements with domestic or international trade union bodies.
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All these sources establish labour rights principles and obligations, usually with overlapping
and cross-referenced content. This reveals the extent to which there is broad consensus on
what a citizens basic workplace rights should be: freedom of association; collective
bargaining; dignity, safety and security at work; freedom from forced labour; fair minimum
standards; and protection from arbitrary dismissal. These rights (essentially ILO Core Labour
Standards®) are also reflected in the AIER Charter. One example can broadly illustrate these

developments.
Example: The UN Global Compact.

“A universal consensus now exists that all countries, regardless of level of
economic development, cultural values, or ratifications of the relevant ILO
Conventions, have an obligation to respect, promote, and realize these
fundamental principles and rights”’

The UN Global compact emerged from discussions between the UN and major corporations at
the Davos World Economic Forum in January 1999. Its consists of ten principles, pulled
together from UN conventions, which are designed to reflect a basic set of standards for
corporate behaviour in a “sustainable and inclusive global economy”. As well as human
rights, environmental and anti-corruption requirements, the Global Compact contains four
labour principles: supporting freedom of association and collective bargaining; anti
discrimination and forced or child labour. By early 2006, some 2300 corporations had
voluntarily signed up to the Code of Conduct.'” While I have not been able to find firm
statistics on overall Australian participation, around a quarter of the member corporations of

the Business Council of Australia are signatories (either directly or via a parent company).

It is necessary to record the substantial criticism, particularly from NGO’s, of the Global
Compact and other voluntary arrangements. The most valid criticisms are: the inclusion of
known violators of human rights norms as signatories; the lack of enforcement or even
reporting measures; and the difficulty of converting aspirational or “compromised”
commitments into enforceable standards of behaviour.'" Others see these same features as
advantages:12 for the world peak employer body the essential features of CSR obligations,
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including on labour rights, are “voluntariness, diversity and flexibility.”~ A wondrous thing it

is that can be universal and voluntary and fundamental and flexible all at the same time.

The case(s) for rights.

I would have liked to have been able report the existence of an incontrovertible economic case

for adopting a rights model. Alas, this is an area where there is plenty of contradictory
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literature to suit existing prejudices. Those who see unions as market distorting rent-seekers
and SRI as a fuzzy New-Age breach of fiduciary duties are well served. Those convinced of
the productivity, growth and societal benefits of good corporate citizenship also have plenty
to choose from. Nevertheless, it is possible to say that there is a substantial, but not
uncontested, body of evidence that respect for basic workplace rights has a net positive effect

on both the corporation and the society in which it operates.'

What is beyond doubt is that more and more investor money is seeking a social responsible
home. Pension and superannuation funds are increasingly applying screens to investment
decisions or engaging in some form of shareholder activism or community inves‘ting.15 A
growing number of sustainability indices such as the FTSE4Good include labour standards,
again usually the ILO Core Labour Standards, as part of their inclusion criteria.'® Large cap
stocks in particular are very likely to be included in SRI indices.'” In Australia, the volume of

managed funds subject to a formal SRI overlay doubled in the two years to June 2006.'®

I remain cynical about the more hyperbolic responses to this trend, including that corporations
now operate in a global “civil economy” that has many of the characteristics of civil society.'’
It is clear that globally, a mix of ethical, legal, public relations and strategic considerations are
pushing corporations to set guidelines for corporate behaviour, and that such guidelines
almost always have a labour rights component.20 Whether this extends to “an emerging global
consensus on basic standards of corporate behaviour™" or merely a general view that it’s

better not to get caught being irresponsible might be an open question.

So what does this add up too in practice? If you work for a publicly listed company a variety
of people, internally and externally, are already running various rules over your policy and
performance. If you work for a multi-national you almost certainly already have ethical, if
not legal obligations, to ensure compliance with basic standards. For any Australian employer
it means that making an independent voluntary commitment to the set of well established
basic workplace rights is the international norm and ought be entirely uncontroversial: in the

jargon du jour it’s “best practice”.

THE NUW EXPERIENCE.

The NUW experience of using voluntary labour rights agreements at an enterprise level is
overwhelmingly positive. As part of our response to the decision of the High Court in
Electrolux and later to WorkChoices, the NUW has sought to reach agreement with

employers on a basic memorandum of employment and union rights. The memorandums deal
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not just with the fundamental matters like a commitment to collective bargaining and freedom
of association, but also more prosaic matters necessary to give effect to those rights: things
like delegate rights, mass meetings and right of entry. Nationwide, the union has finalised
some hundreds of these agreements, with employers ranging from MNE:s to family

businesses.

In adopting this approach, the NUW has been less concerned about niceties of enforceability
than with securing an ethical commitment. The level of resistance to this approach from
employers has been generally low, certainly much lower than the public debate on
WorkChoices suggests it should be. Moreover, our experience is that parties take voluntary
commitments seriously and intend to honour them: absent a factor like ownership change I am
aware of only one employer that has resiled from these commitments. Sadly, some major
employer organisations are now recommending to all members, in all circumstances, that they

reject such any such approach.

Through our international affiliation with the International Union of Foodworkers (IUF) the
NUW has been involved in various global labour rights agreements with MNEs.
Unfortunately, the implementation of many of these agreements on the ground has been
patchy. One successful example is the [IUF Agreement with the dairy food giant Fonterra,
which commits the company to collective bargaining, labour rights and consultation
throughout its international operations.” This agreement has been a useful in creating and
sustaining good labour relations and positive relationships between unions and management
across the Asia-pacific. In particular, unions in developing countries have used the agreement

to ensure workers understood they were free to organise.

COLLECTIVE RIGHTS VITAL.

In line with all the significant international instruments, the Charter puts collective bargaining
and trade union rights at the centre of any meaningful conception of workplace rights.
Collective representation is the key to allowing workers to participate, without fear, in internal
mechanisms. Without collective representation, participation in these mechanisms can be a
dangerous game for employees.23 Corporate codes can only be properly acquire legitimacy by
having a genuine democratic component.”* There is good anecdotal evidence about the use
charters, codes and values (including consultative and team mechanisms) to enforce
conformity, or as instruments of coercion, manipulation and punishment.25 I would argue that
it is actually more demeaning to be called “Associate” if you are still treated like a disposable

factor of production.
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SOME NOTES OF CAUTION.

“Principle 3 Businesses should uphold the freedom of association and the
effective recognition of the right to collective bargaining.”

UN Global Compact. (Various AMMA members signatory).

“Mr Knott said [mining ] companies opposed collective bargaining and awards. ..
[and]...did not want a return to ritual negotiations potentially involving unions
every three years.”

Steve Knott, CEO, AMMA?®

First, abstract commitments must be given practical effect. The ILO Workers’ Group has said
that some CSR policies on labour rights are actually adopted “for the express purpose of
avoiding the collective bargaining exercise and full recognition of fundamental principles and
rights at work.”*’ Corporations cannot say one thing to shareholders and the public, argue a
different thing to Governments via an industry association and ignore the lot when it comes to

actually dealing with employees. Mere sophistry and blatant hypocrisy are both dangerous.

Second, it’s easy to observe “rights” in some contexts: even Wal-Mart, famous for fighting
unionisation, has found unions it likes in China. *® Commitments must not be jettisoned as
soon as they are inconvenient, and rights must be observed even when it would be more
expedient or profitable to ignore them: again in China, we have MNEs actively campaigning
against basic labour standards they are committed to in the developed world.” What you do

when you can “get away with it” reveals much about your real values.

Third, it is necessary that these rights are not some disembodied set of ideas but an actual
break on capricious or opportunistic behaviour. Rights must migrate beyond the Annual
Report, or the confines of the Public Affairs Department and inform and guide actual
decisions. This must applies equally to small and essentially private decisions like
terminations as well as large and scrutinised ones like re-structuring. Speaking to the IUF
Global Congress, the CEO of Danone indicated that despite corporate commitments, his
company had a major problem with site managers who simply didn’t want to work with

unions. >

Finally, the impact of voluntary codes should not be over-stated: studies suggest that they
successfully target blatant exploitation (for example child labour) but are less successful in
areas where some measure of subjectivity is possible (for example good faith bargaining).”’
Even the practical utility of the UN standards is limited: the ACTU President was recently
painted as a sort of industrial Benedict Arnold for her audacity in raising the obvious

incompatibility of WorkChoices with some ILO standards.’
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CONCLUSION.

Importantly, national governments cannot be let off the hook. Many of the problems that
voluntary arrangements are designed to address are caused by the failures of national
governments to legislate consistent with fundamental standards and / or to adequately enforce
their own legislation even where it does exists.” Basic principles are not an alternative to
proper state regulation: they are the foundation on which a balanced system of labour laws

should be built.

It is contrary to the national interest for Australia’s labour law to be subject to continual and
sometimes tectonic shifts. It is unsustainable for unions and business to simply pull the
political debate as hard as possible in opposite directions. You will never make industrial law
apolitical, but we can hope that the Charter of Employment Rights will be part of a genuine

tripartite process that builds a national consensus on fundamental rights at work.

TIM LYONS
Senior Advocate NUW
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